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Proposed before the RDN Area A  OCP Citizen's Cttee: 

With respect to the legal opinion provided to the Mid Island Sustainability & Stewardship Initiative by 
Andrew Gage, Lawyer for West Coast Environmental Law ...which confirms that the RDN does have 
an ability to regulate land use on airport lands – just not for aeronautics purposes. We quote:

... " the RDN appears to be limiting public consultation in an effort to defer to the Airport Commission, 
which may raise legal questions as to the legality of resulting amendments to the OCP or RGS. 

...(And) while there are clear limits on the ability of local governments to regulate “aeronautic-related 
land use”, based upon our analysis, it is clearly not correct that the RDN has no jurisdiction over Airport 
Lands. Provided that the regulation of such lands does not compromise a “vital and essential element” of 
aviation, the RDN does indeed have the ability to regulate the Airport Lands."

MISSI, as a contributing member of the Regional District of Nanaimo's Area A Official Community 
Plan Citizen's Committee, recommends that the proposed Accord between the RDN and the Nanaimo 
Airport Commission, not be further negotiated, but be set aside based on the West Coast Environmental 
Law legal opinion as submitted. 

And further, MISSI recommends that the Regional District of Nanaimo should instead proceed, based 
on the unchallenged case law pertinent to such jurisdictional matters - such law asserting public rights 
to exercise responsible controls and requirement of private development without undue deference to 
such private interest as that which may be expressed by the Nanaimo Airport Commission or other self-
interested parties.

- submitted respectfully, this 10th day of May 2010, by MISSI's representative 
to the RDN Area A OCP Citizen's Cttee, on behalf of :

Laurie Gourlay, President
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P.O. Box 333, Cedar, B.C., V9X 1W1 
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Additional excerpts from the West Coast Environmental Law's legal interpretation of the RDN's ability to 
regulate 'non-aeronautical lands' of the Nanaimo Airport, include:

the "Brief Answer" is as follows:
"While the RDN probably does not have jurisdiction to directly regulate activities vital and essential to airport and 
aeronautic functions, not all uses of the Airport Lands are directly related to the functioning of the airport. For 
example, while runways are likely not subject to local jurisdiction, commercial development that is not directly 
linked to the Nanaimo Airport Commission's aviation activities would be subject to existing local jurisdiction. This 
conclusion follows directly from the recent Supreme Court of Canada decision in British Columbia (Attorney 
General) v. Lafarge Canada Inc.

If there is an established federal plan or policy authorized under federal law governing development of airport 
lands that would conflict with the RDN's planning and zoning bylaws, then the federal policy would prevail. In this 
case, the application of the RDN's existing zoning bylaws, OCP and RGS does not appear to frustrate any federal 
legislation. There appears to be a strong argument that the RDN's jurisdiction applies to development on the airport 
lands to the extent that that development is not a vital component of aeronautic operations."

..."If the RDN persists in maintaining that it cannot regulate to any extent in respect of the Airport Lands, then a 
number of legal issues arise, which we would be happy to examine further.

..."There appears to be a strong argument that the RDN‟s jurisdiction applies to development on the airport lands 
to the extent that that development is not a vital component of aeronautic operations.

..."In Canadian Western Bank, the Court states, “a court should favour, where possible, the ordinary operation of 
statutes enacted by both levels of government.”7 It is insufficient to find that a provincial or local law merely 
“affects” a federal undertaking, it must be found to “impair” the operation of a vital and essential part of the 
undertaking.

..."From the information available to us, there is no federal statute governing non-aeronautic uses of airport lands 
that would directly conflict with local zoning bylaws.

...“in the absence of valid and applicable federal regulatory land use controls...the provincial land-use controls 
would apply.”

.."In order to prove that they should be immune from local jurisdiction, the NAC would have to demonstrate that 
the local legislation impairs a vital and essential element of their operations, as established in Canadian Western  
Bank v. Alberta12. As shown in the Lafarge case, where construction is not vitally related to the federal 
undertaking, provincial (or in this case local) legislation may apply, provided there is no conflicting federal 
legislation. Other case law supports the view that general commercial or residential development on the Airport 
Lands is unlikely to impair the use of the Airport Lands for aeronautics, and is therefore within the powers of the 
RDN."
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