
 

 

ATTN: Laurie Gourlay       *** BY E-MAIL ONLY *** 

Mid Island Sustainability & Stewardship Initiative  

P.O. Box 333, Cedar, B.C., V9X 1W1  

 

Dear Mr. Gourlay, 

Re: Nanaimo Airport – possible extent of Regional District of Nanaimo’s Authority 

You have asked us for an opinion on whether the Regional District of Nanaimo (RDN) has 

jurisdiction to regulate in respect of the lands owned by the Nanaimo Airport Commission (the 

“Airport Lands”).   

Specifically, we are advised that: 

1.  the Nanaimo Airport Commission had requested the RDN to amend its Regional Growth 

Strategy (RGS) and/or Official Community Plan (OCP) to amend the Urban Containment 

Boundary and allow for some as yet unknown type of development on the Airport Lands.   

2. In response, the Regional District of Nanaimo has apparently indicated that they do not 

believe that they have jurisdiction to regulate the Airport Lands.  They have indicated that 

instead they will negotiate an accord with the Regional District, and may amend the OCP to 

reflect this accord, but it appears that the focus is on accommodating the Airport 

Commission‟s desired land use, rather than on accommodating community consultation or 

regulating the Airport Lands according to the desires of the community.   

For the purposes of this opinion we are focussing narrowly on the question of the RDN‟s 

jurisdiction over the Airport Lands.   

There are a number of important related legal questions.  For example, the RDN appears to be 

limiting public consultation in an effort to defer to the Airport Commission, which may raise legal 

questions as to the legality of resulting amendments to the OCP or RGS.  Further, there is a 

question as to your legal options to clarify the extent of the RDN‟s jurisdiction should it continue to 

take a narrow view of its powers.  We have not examined these issues at this time, because we feel it 

would be premature to do so; we hope that clarifying the legal situation may encourage the RDN to 

re-evaluate its legal authority and rethink its approach to amending the OCP and RGS.   

 

Issue: 

Does the Regional District of Nanaimo (RDN) have jurisdiction over the Airport Lands?  
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Brief Answer: 

While the RDN probably does not have jurisdiction to directly regulate activities vital and essential 

to airport and aeronautic functions, not all uses of the Airport Lands are directly related to the 

functioning of the airport. For example, while runways are likely not subject to local jurisdiction, 

commercial development that is not directly linked to the Nanaimo Airport Commission‟s aviation 

activities would be subject to existing local jurisdiction. This conclusion follows directly from the 

recent Supreme Court of Canada decision in British Columbia (Attorney General) v. Lafarge 

Canada Inc.1 

If there is an established federal plan or policy authorized under federal law governing 

development of airport lands that would conflict with the RDN‟s planning and zoning bylaws, then 

the federal policy would prevail. In this case, the application of the RDN‟s existing zoning bylaws, 

OCP and RGS does not appear to frustrate any federal legislation. There appears to be a strong 

argument that the RDN‟s jurisdiction applies to development on the airport lands to the extent that 

that development is not a vital component of aeronautic operations. 

 

Discussion: 

In general, federal government regulated activities are not subject to local land use regulation 

(zoning etc.). Aviation is governed by federal jurisdiction.   

In this case, the land is not owned by the federal government, it is owned by the Nanaimo Airport 

Commission, a not-for-profit federally-incorporated entity. Transfer of ownership occurred in 

December, 1996 under the National Airports Policy transfer initiative. The Airport Commission is 

governed by a Board of Directors nominated and appointed to represent local communities and 

entities2. The fact that an entity is federally incorporated does not render it immune to provincial 

legislation: Canadian Western Bank v. Alberta, 2007 SCC 22 (at para 51); and (at para. 64) citing 

another case, Canadian Indemnity Co. v. Attorney General of BC, [1977] 2 S.C.R. 577. If the 

Nanaimo Airport Commission is to be considered a federal entity, it must be on the basis that its 

activities are governed by federal jurisdiction, or are “federal undertakings”. 

There is no doubt that until recently the courts were very skeptical of anything that might 

constitute a provincial or local government intrusion on the federal government‟s authority over 

aviation.  Much of the case law reflects the fact that most airports were federally owned and 

operated until the 1990s. Courts have generally held that "provincial or municipal laws that seek to 

regulate the physical structure of airports and airport buildings will affect a vital or integral part of 

an aeronautics undertaking"3.  

Johannesson v. West St. Paul, [1952] 2 S.C. R. 292 remains a leading case on regulation of 

aerodromes and airports. There, Johannesson, a private airline operator, bought a piece of 

property knowing that the current zoning did not allow him to set up an air strip, and then 

proceeded to challenge the municipal zoning bylaw, arguing that it was beyond the local 

government's powers to prevent him from building an air strip.  The Supreme Court of Canada 

(SCC) agreed that it was beyond the powers of a municipality to prevent the construction of an 

airport.  In coming to their decision in Johannesson, the SCC defined the scope of federal 

aeronautics power by reference to the physical act of flying. Aeronautics is “the flight and period of 

                                                           
  2007 SCC 23. 
  Nanaimo Airport website: . Accessed May 6, 2010. 

  Mississauga (City) v. Greater Toronto Airports Authority, 2000 CanLII 16948 (ON C.A.), 50 O.R. (3d) 641 • 192 D.L.R. (4th) 443 • 138 O.A.C. 

1 

http://www.nanaimoairport.com/authority/
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flight from the time the machine clears the earth to the time it returns successfully to the earth and 

is resting securely on the ground.”4  

The SCC refers to this definition in Air Canada v. Liquor Control Board of Ontario [1997] 2 S.C.R. 

581, where it was held that the provision of liquor on passenger flights was not an integral part of 

the airline‟s undertaking, and the airline was therefore subject to provincial liquor legislation. The 

court stated: “a provincial law that does not purport to control an undertaking directly will be 

invalid only if it impairs, sterilizes, or paralyses that undertaking.”5 

In Regional District of Comox-Strathcona v. Hansen et al, 2005 BCSC 220, the BCSC found that a 

local bylaw specifying “private airport” as a prohibited use of land was ultra vires the jurisdiction 

of the Regional District. However, the court discusses the preceding cases, noting the difference 

between situations where a local government has legislated to directly affect airports, and where 

local legislation has an incidental effect on airport lands.  

Of note, the Alberta Court of Appeal addressed a case with similar facts to the present situation in 

Nanaimo, in which local citizens challenged the right of Transport Canada to approve a 

Condominium development plan that conflicted with local development bylaws: Taylor v. Alberta 

(Registrar, South Alberta Land Registration District), 2005 ABCA 200. There, the Airdrie Airpark 

Ltd. (AAL) had gained approval for a condominium development plan from Transport Canada, on 

land that was zoned under municipal land use by-law as “airport district” and registered as an 

“aerodrome” under the Aeronautics Act. The development involved subdividing the land, some 

parts of which would be sold to for commercial use to finance further development. The 

subdivision was registered under the Land Titles Act without following the standard municipal by-

law requirements for subdivisions. The appeal was allowed, with the judge remarking that the 

necessity of the condominium development for financial viability of the air park was NOT sufficient 

to make the subdivided units “essential, vital or integral to an aeronautics undertaking”.6 

In 2007, the SCC endorsed the application of provincial laws to lands that are related to federal 

undertakings, with Canadian Western Bank v. Alberta, 2007 SCC 22, and British Columbia 

(Attorney General) v. Lafarge Canada Inc., 2007 SCC 23.  While neither case related directly to 

aviation, the reasoning in these two land-mark judgments in our view clearly applies to airports.   

In Canadian Western Bank, the Court states, “a court should favour, where possible, the ordinary 

operation of statutes enacted by both levels of government.”7 It is insufficient to find that a 

provincial or local law merely “affects” a federal undertaking, it must be found to “impair” the 

operation of a vital and essential part of the undertaking. Further, what is „vital & essential‟ is not 

co-extensive with every aspect of a federal undertaking. 

In Lafarge, Lafarge Canada wished to construct an integrated ship offloading/batching facility on 

land regulated by the Vancouver Port Authority (VPA), a federal undertaking.  A group of 

ratepayers opposed the project, and filed an application in the BC Supreme Court arguing that the 

City had declined to exercise jurisdiction over the lands, and should have required Lafarge to 

obtain a City development permit. The case dealt with whether the VPA should be subject to City of 

Vancouver bylaws, and/or federal regulations through the Canada Marine Act. The Court rejected 

the view that the VPA enjoyed a general immunity from local government bylaws.  Instead, it found 

that in that particular case the VPA had was exempt from City by-laws because it had developed its 

                                                           
  Johannesson v. West St. Paul, 1951 CanLII 55 (S.C.C.), [1952] 1 S.C.R. 292 at p. 319. 

  Air Canada v. Liquor Control Board of Ontario [1997] 2 S.C.R. 581 at para 72.  
  Taylor v. Alberta (Registrar, South Alberta Land Registration District), 2005 ABCA 200 at para 54-56. 
  Canadian Western Bank v. Alberta [2007] 2 S.C.R. 3, 2007 SCC 22 at para 37. 

http://canlii.com/en/ca/scc/doc/1951/1951canlii55/1951canlii55.html
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own land use plan under federal legislation.  However, “in the absence of valid and applicable 

federal regulatory land use controls...the provincial land-use controls would apply.”8 

The Lafarge decision was applied in Salt Spring Island Local Trust Committee v. B & B Ganges 

Marina Ltd., 2008 BCCA 544, where there was a disagreement as to whether the Marina was 

exempt from local planning by-laws on the basis that a barge it operated from was a ship, and 

therefore subject only to federal jurisdiction. The BCCA found that while the barge was a federal 

entity if used for navigation, in its use as a permanent structure, it did not engage the federal 

immunity. Because the pith and substance of the by-law was property and civil rights in the 

province, the by-law was found to apply.  

The Supreme Court of Canada has demonstrated continued support for the shift towards allowing 

operation of statutes enacted by both local and federal levels of government in Chatterjee v. 

Ontario (Attorney General), 2009 SCC 19. The Court found that in that case that the argument 

that the provincial legislation was ultra vires was based on “an exaggerated view of the immunity 

of federal jurisdiction in relation to matters that may, in another aspect, be the subject of provincial 

legislation” 9 

In addition to the case law concerning the constitutionality of local government regulation of land 

use in respect of federal undertakings, it is worth noting that the federal Aeronautics Act permits 

the federal government to pass land use regulations to prevent land in the vicinity of airport from 

being used in a manner incompatible with operation of an airport.10 The Aeronautics Act goes on to 

say11 that these powers to override local zoning should not occur unless the federal Minister has 

been unable to reach an agreement with the government of the province (which would presumably 

include discussions with the local government) aimed at providing for use or development of the 

lands in a manner that is compatible with the operation of the airport. To our knowledge, these 

provisions have not been used in the current case.   

 

Approach: 

In order to address this question of RDN‟s legislative authority over the Nanaimo Airport 

Commission lands, we must consider:  

 

1. Is the RDN’s local planning legislation valid?  

Yes. The Regional Growth Strategy and Official Community Plan limiting development type is 

within the jurisdiction of local governments, under the Local Government Act. Local governments 

are not entitled to regulate directly on matters under federal jurisdiction – in this case aviation and 

the infrastructure to support it – but legislation pertaining to local matters of development, where 

the pith and substance of the laws are within provincial jurisdiction, is valid. 

 

                                                           
  British Columbia (Attorney General) v. Lafarge Canada Inc., 2007 SCC 23 at para 72. 
  Chatterjee v. Ontario (Attorney General), 2009 SCC 19, [2009] 1 S.C.R. 624, at para 2. 
  Aeronautics Act, R.S.C., c. A-2, s.5.4(2)(a). 
  Ibid., s. at s.5.4(3)(a). 
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2. Is the Nanaimo Airport Commission a federal entity that should be immune from 

local jurisdiction? 

As aviation is an accepted area of federal jurisdiction, the Nanaimo Airport Commission is able to 

claim immunity from local jurisdiction on the basis of its aviation activities where the local 

government‟s regulations compromise its ability to carry out those activities.  

In order to prove that they should be immune from local jurisdiction, the NAC would have to 

demonstrate that the local legislation impairs a vital and essential element of their operations, as 

established in Canadian Western Bank v. Alberta12. As shown in the Lafarge case, where 

construction is not vitally related to the federal undertaking, provincial (or in this case local) 

legislation may apply, provided there is no conflicting federal legislation.  Other case law supports 

the view that general commercial or residential development on the Airport Lands is unlikely to 

impair the use of the Airport Lands for aeronautics, and is therefore within the powers of the RDN.   

 

3. If RDN’s legislation is valid, and the NAC does not have immunity from local 

jurisdiction, is there valid federal legislation, which, if applied would result in an 

operational conflict with the RDN’s regional zoning bylaws? 

The RDN currently has zoning and land use planning bylaws in place for the area covering the 

Nanaimo Regional Airport. These govern land uses for commercial, residential and rural 

development. From the information available to us, there is no federal statute governing non-

aeronautic uses of airport lands that would directly conflict with local zoning bylaws. The 

Aeronautics Act regulates use of airport land for matters relating to safety and security of 

aeronautics, and the Canadian Aviation Regulations (CAR) require that an airport have an airport 

certificate and operations manual.  

 

The Regional District of Nanaimo‟s Legal Position: 

The RDN‟s news release “Collaborative Process Planned for Future Airport Development,” dated 

August 22, 2007, states the following: 

“The Regional District of Nanaimo has obtained a legal opinion regarding local government 

jurisdiction as it pertains to the Nanaimo Airport.  

„The legal opinion we received states that Airport lands and aeronautic-related land use is 

excluded from local government jurisdiction," said Electoral Area A Director Joe Burnett. 

"Although the airport lands are located within Electoral Area A, the Regional District of 

Nanaimo's Official Community Plan and zoning bylaws do not apply to airport lands as they 

relate to airside runway and the terminal, or groundside ancillary airport development.‟" 

While there are clear limits on the ability of local governments to regulate “aeronautic-related land 

use”, based upon our analysis, it is clearly not correct that the RDN has no jurisdiction over Airport 

Lands.  Provided that the regulation of such lands does not compromise a “vital and essential 

element” of aviation, the RDN does indeed have the ability to regulate the Airport Lands.   

                                                           
  Canadian Western Bank v. Alberta, 2007 SCC 22 (CanLII), 2007 SCC 22, [2007] 2 S.C.R. 3 

http://canlii.com/en/ca/scc/doc/2007/2007scc22/2007scc22.html
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We note that it is possible that the RDN is acting on the basis of an outdated legal opinion.  While 

we do not know precisely when the opinion was completed, the RDN‟s news release is dated 

August, 22, 2007, mere months after the Supreme Court of Canada‟s land mark decisions in the 

Lafarge and Canadian Western Bank decisions, which were both issued on May 31, 2007. If the 

RDN‟s legal opinion did not include consideration of these cases, the legal opinion likely should be 

updated to reflect recent changes in law. 

 

Conclusion 

We hope that the above opinion is useful.  If the RDN persists in maintaining that it cannot 

regulate to any extent in respect of the Airport Lands, then a number of legal issues arise, which we 

would be happy to examine further.   

 

Sincerely, 

 

 

Andrew Gage,      Kristen Brewer,  

Staff Lawyer      Intern 


